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September 22, 2021
Ms. llene Eckhart, Manager
Allen Township
4714 l^dian Trail Road
Northampton, Pennsylvania 18067
RE

Zoning Ordinance Amendment - irixed-Use Village in the R'l District
Subdivision and Land Development Ordinance Amendment Mixed-Use Village Design Standards
Allen Township
Northampton County

Dear Ms. Eckhart:

The Lehigh Valley Planning Commission (LVPC) will consider the subject application at its
Comprehensive Planning Committee and Full Commission meetings, pursuant to the requirements of the
Pennsylvania Municipalities Planning Code (MPC). Discussion on agenda items largely happens during
the Committee meeting. Both meetings are virtual, and we encourage your participation. The LVPC will
issue a follow-up letter after the Commission meeting if Commission members have any additlonal
comments. Meeting participation details are below:
LVPC Comprehensive Planning Committee Meeting
September 21 ,2021 at 12:00 PM
meetin o S html
o httosr//lvoc.o
LVPC Full Commission Meeting
September 23, 2021 at 7:00 PM
o httDS://lvDc.orq /meetinos.html
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The subject application proposes to amend the Township zoning ordinance and subdivision and land
development ordinance pertaining to mixed-use village uses. The theory behind these amendments
generally exhibits consistency wilh FutureLV: The Regional Plan, however the execution of the
imendments does not. The LVPC offers the following comments for the Township's consideration to
provide guidance on best practices that'encourage an efficient development process that is responsive to
regional needs' (Policy 1.4):

Zoning Ordinance

,mixed-use village' as a by-right use in the Low Density Residential (R1) zoning
The proposal adds
District, requires a minimum tract size of 200 acres, and the lot must be located adjacent to land
zoned lndustrial Airport (l/A). These tract regulations limit the applicability of mixed-use village uses to
this area of the Township (yellow box):
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Within this area of the Township where mixed-use villages would be applicable, only one parcel
meets the outlined criteria. The intent of the Township's proposal to allow mixed-use village uses
makes sense because this is a transitional area of the Township that has seen growing development
interest and has the potential to be served by public sewer and water utilities.
However, the LVPC is concerned that the Township, in an admirable attempt to address the needs of
the growing residential population, may be creating an indefensible legal issue, through spot zoning,
as the new "mixed-use village" is applicable to only one property Spot zoning was defined by the
Pennsylvania Department of Community and Economic Development as "a singling out of one lot or
small area for different treatment from that accorded to similar surrounding land from which it is
indistinguishable in character for the economic benefit (or detriment) of the property owners." Another
key element of spot zoning is that it is usually at odds with a community's comprehensive plan. Spot
zoning may be ruled invalid as an "arbitrary, capricious and unreasonable treatment" of a limited
parcel of land by a local zoning ordinance.
ln their decision for Township of Plymouth v. County of Montgomery (1987), the Court stated the
following regarding spot zoning:
"The key pointwhen a municipalgoverning body puts on blinders and confines its vision to just
one isolated place or problem within the community, disregarding a community-wide perspective,
that body is not engaged in lawful zoning, which necessarily requires that the picture of the whole
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community be kept in mind while dividing it into compatibly related zones by ordinance
enactments. ln other words, legaslation as to a spot is the antithesis of zoning, which necessarily
functions wathin a community-wide framework. Zoning, to be valad, must be in accordance with a
rational and well-considered approach to promote safety, health and morals and a coordinated
development of the whole municipality."
Under the zoning code even though the lot receiving different treatment is indistinguishable from
surrounding parcels with respect to physical characteristics and potential uses, it may be a spot zone
Such zoning treatment can either bestow a unique economic benefit or extract an economic price on
the parcel in question. As such, Pennsylvania courts have ruled that spot zoning is an arbitrary
exercase of the municipality's "police powers" and is therefore unconstitutional. Spot zoning typically
becomes an issue when the (a) the owner asks the municipality to change the zoning classification
only for his property or (b) the owner opposes such a change after it has been proposed by the
municipality.
Vvtrile the size of the tract at issue is generally the first sign that a zoning change may constitute spot
zoning, courts will look at other factors. lf the zoning rezonang applies only to single tract or to one or
two ad.iacent tracts, the classificatjon is usually scrutinized to determine whether the tract is being
singled out for different zoning treatment. ln the end, the zoning treatment will be upheld if the result
can be justified based on differences from adjacent or near-by tracts.

However, it is important to note that when uses are proposed and development begins, the Township
may assume other liabilities and be open to other challenges. ln Cavanaugh v. Fayette County
Zoning Hearing Board (1997) property owners petitioned the Fayette County Commissioners to
rezone approximately 12 acres of their 33-acre property, which was agriculturally and residentially
zoned, to a commercial zoning designation. The Commission approved their request, and the
property owner began to construct a truck shop, at which time an adjacent property owner challenged
the zoning permit for the truck shop, claiming that the property had been spot zoned. The Fayette
County Zoning Hearing Board heard the case and agreed with the surrounding property owners,
finding that the property had been spot zoned.
The Zoning Hearing Board noted that the property was not indistinguishable from surrounding
properties, that the Comprehensive Plan showed future use of the property as residential rather than
commercial, that the rezoning was for the sole benefit of the propefty owners. and that the ordinance
bears no reasonable relationship to health, safety, morals, and general welfare of the Community.
The property owners appealed the Zoning Hearing Board decision, which the Commonwealth Court
of Pennsylvania affirmed, finding that the rezoning was spot zoning.

Wth all of this being understood the LVPC recommends that a complete assessment of zoning
districts, definitions, and where "mixed-use villages" can be reasonably located in more than one
area and on more than one parcel in the Township occur This avoids the high likelihood of further
legal challenge(s) whether now as part of the ordinance amendment process or when a property is in
development.
A possible solution may be to locate other areas of existing mixed-uses in the Township and create
special overlay d,Strlcts as special exceptions or conditional uses. ln this case the Township may tie
the overlays in the various zoning districts to adequate infrastructure and other key elements of the
municipal comprehensave plan and may find that existing commercial areas in the R-2 or R-3 districts
may support similar mixed-use commercial or mixed-use commercial-residential in future
development scenarios. Another possibility is to review all zoning districts for potential for mixed-use
villages, beyond the residential zones, and add this new use as a special exception or conditional use
either as part of a zoning overlay district or as stand-alone uses in each applicable district where
there is justiflcation. Again, the intent of establishing a mixed-use village use is logical and, working
towards this end through more legally defensible tools is recommended. The Commission staff is
available to speak to the Township further as well.
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The LVPC strongly encourages the Township to consider allowing mixed-use villages as a conditional
use or special exception rather than by right. Utilizing conditional use or special exception as a
mechanism ensures the Township can better leverage the Allen Township Comprehensive Plan of
2017 dwing the review process, promoting contexl specific design solutions (of Policy 5.4) and
assign reasonable safeguards in the best interests of the health, safety and welfare of the public.
Allowing mixed-use villages in this location could facilitate additional trail and pedestrian
improvements between the Township and surrounding communities. The mix of residential, retail and
commercial uses allowed within mixed-use villages are suitable forthis proposed location, serves to
'diversify types of available housing' (of Policy 4.5) and would provade a transition between higherintensity land uses and the residential neaghborhoods to the north. Additionally, the LVPC commends
the included provisions for shared or co-working spaces (S27-606 A. 5.)that adapt to the
contemporary economy and increase access to job opportunities (of Policy 4.3).

Subdivision and Land Development Ordinance
The proposal amends the Township subdivision and land development ordinance by adding specific
design standards pertaining to mixed-use village uses. The LVPC commends ttle requirernents for
five-foolwide sidewalks or trails that 'promote safe and secure communlty design' (Policy 5.1).
Additionally, the LVPC commends the reference made to the LVPC Walk/Ro Active Transpoftation
P/an recommendations (S22-802 7.). Additionally, the LVPC commends the requirement to retain
existing trees wherever reasonable, supporting the FutureLV intent to minimize environmental
impacts of development (Policy 3.2).
l\ilunicipalities, when considering ordinance and map amendments, should reasonably attempt to be
consistent with FutureLv: The Regional Plan, as required by the Pennsylvania Municipalities Planning
Code (MPC) [Article 1S105, Article lll$303, 5304 & S306(a), Article V|S603(J)]. Please send a copy of any
final amendments that are adopted, per the requirements of the MPC.
lf you have any questions regarding the content of this letter, please do not hesitate to call.

Sincerely,

y4[
Jillian Seitz
Senior Community Planner

cc:
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Dale N. Hassler, Chairman

,:\
Becky A. Bradley, AICP
Executive Director

